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EDITORIAL NOTES. 


The Governor has announced in a public address that he still 
stands for the principles enunciated by him last winter, and expects 
to do so until a succeeding Legislature to that of last winter shall 
pass the measures which the Governor believes the public approves. 
He is clearly right in this matter. Those who elected the Governor 
to office expect that he will not flinch from carrying out reforms pro- 
posed in his messages and speeches. Of course the result depends 
largely on the elections this fall for members of the Legislature. The 
people should see to it that only those members are returned to the 
Legislature who exhibited sterling qualities of courage in behalf of 
true moral convictions at the last session, and of returning to both 
Senate and House only such men as stand for the interests of the 
whole people instead of those of a combination or class. 





Judge Green, of the Court of Errors and Appeals, takes exception 
to the language of the opinion of that court in upholding the consti- 
tutionality of the Bishops’ Law, in one particular. He does not like 
the words “inherent right,” when the opinion refers to the “inherent 
right to sell intoxicants.” The court holds that no man has such an 
“inherent right,” and Judge Green would have had the opinion read 
“irrestrainable right.” The difference of course is manifest, and our 
readers may judge for themselves of the judge’s argument by reading 
the minority opinion filed by him and printed on another page. Our 
own view is that of the court, which is that the right to sell liquor 
does not inhere, naturally or otherwise, in any citizen. If it were 
an inherent right, why should it be restrained? That which is in- 
herent is so fixed by the laws of Nature and of Providence; why 
then should the state step in and interfere with a right that is in- 
herent? The fact that the state does interfere, and restrains or pro- 
hibits the sale of intoxicants, is proof that the state believes that the 
sale of liquors is not an inherent right guaranteed by the laws of 


Nature to anybody. 


On July 2, Mr. Justice Bischoff, in the Speciai Term of the Su- 
preme Court in New York, sustained the writ of habeas corpus sued 
out by Melville Collins, after his arrest for accepting a verbal bet on 
a horse race at the Sheepshead Bay race track and discharged Collins 
from custody. This was brought as a test case to see whether the 
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passage of the new Anti-Betting Law, which was placed on the 
statute book in New York through the strenuous efforts of Governor 
Hughes, interferes with verbal bets at the racetrack. Collins was 
arrested, and, on an issue of a writ of habeas corpus, the opinion was 
delivered. The court said (we quote only extracts from the opinion) : 
“It may be that since the adoption of the Constitution of 1894, declar- 
ing the popular will that every form of gambling be unlawful, the 
legislature should properly proceed to make the simplest bet or hazard 
a crime; but, whatever the desired policy, it may be said that as yet 
that body has not done so, and, indeed, when legislation was pro- 
posed at the last session in the form of an amendment of the racing 
laws (Chap. 570 of the Laws of 1895) directly prohibiting individual 
bets upon the result of a horse race, punishing a violation by impris- 
onment (Assembly bill 213, Jan. 18, 1908), the proposed amendment 
did not become law. Because the provisions of Section 351 of the 
Penal Code do not in their fair import prohibit the act with which 
the relator is charged, according to the views expressed in this mem- 
orandum, and there being no charge of a violation of any other penal 
statute, he is entitled to his discharge from custody.” 

At the outset of his decision Justice Bischoff says: “The relator, 
Collins, is charged with a violation of Section 351 of the Penal Code 
in that he received $5 as the result of a bet upon a horse race at the 
race course of the Brooklyn Jockey Club on June 16, 1908, the bet 
having been made and accepted orally with one John Rawls. The 
provisions of Section 351 of the Penal Code are not new. With the 
exception of certain changes in the penalty and in the matter of ex- 
emptions, the language has remained unaltered since the year 1895, 
and, while by Chapter 506 of the Laws of 1908, the existing statutory 
exemptions of transactions upon race tracks from the operation of 
Section 351 was removed, the definition of the criminal acts to which 
the statute applies had, for thirteen years, the same place in our crim- 
inal law which it has to-day. In this proceeding I am to determine 
whether the successful bettor’s receipt of the money or thing wagered 
is made a crime by the sections referred to.” 

The court then sets out Section 351 of the Penal Code with the 
amendment, and says: “The particular words pointed to by the 
respondent (the district attorney) as applicable to the present case 
are ‘or any persons who receives, registers, records or forwards or 
purports or pretends to receive, register, record or forward, in any 
manner whatsoever, any money, thing or consideration of value, bet 
or wagered, or offered for the purpose of being bet or wagered, by or 
for any other person, or sells pools, upon any such result,’ and the 
contention is that these words define the criminality of the relator’s 
(Collins’) receipt of his winnings when had, ‘any person who receives 
- . . amy money . . . bet or wagered by . . . any 
other person upon any such result.’” Justice Bischoff then says: “For 
the purpose of determining the intention of the legislature when adopt- 
ing a statute, it must necessarily be read as a whole. Only when so 
read can the conclusion be reached whether isolated words of the text 
may or may not properly be placed together in such a sense as to cover 





nn fl an a en a a ee 


Q oe ctr 





EDITORIAL NOTES. 195 


a particular case. According to the rule of construction prescribed 
by the Penal Code the ‘fair import’ of the statute under consideration 
is to be the measure of its application, and as I read the words em- 
ployed I cannot hold that Section 351 fairly imports that a bet or the 
receipt of the thing wagered is a crime. The whole scheme of the sec- 
tion appears, upon a reasonable reading, to relate to bookmaking and 
poolselling, that is to the business of taking and recording bets and 
wagers, and to acts which are incidental to that business. The very 
words of the clause under which the relator is held would seem, indeed, 
to exclude the meaning that the ‘bet’ ‘received’ described money won 
as the result of a bet, since from the context it is apparent that what is 
contemplated is the act of receiving, registering, recording or forward- 
ing the subject of a wager as yet undetermined before, not after, it is 
won or lost. The words ‘by or for any other person’ says the court, 
‘in this clause may be taken, as a matter of grammatical construction, 
to qualify either ‘any person who receives,’ &c., or ‘any money bet or 
wagered, but it cannot qualify both, and it is only upon the assump- 
tion that the relative antecedent of the qualifying phrase is the latter 
that any argument in support of the criminal charge against the re- 
lator (Collins) can be made at all. As a matter of reasonable inter- 
pretation, in view of the apparent purpose of the whole statute, how- 
ever, I think that the phrase ‘by or for any other person’ has reference 
to the receipt, registering, recording or forwarding, &c., not to the 
money or thing bet or wagered. This harmonizes with the general 
theory and aim of the section, while the contrary construction would 
very materially detract from what the legislature evidently designed 
to accomplish in prohibiting the business of bookmaking and pool- 
selling and in penalizing the acts incident to that business, whether 
done through agents or correspondents, or personally by the person 
conducting the particular business.” 

“The construction contended for by the district attorney,” says 
the court, “requires a strained application of the words employed in 
the statute, contrary to their apparent sense, and it is quite clear to 
my mind that this section of the Penal Code has actually no reference 
to the case of a bet made between individuals, without the inter- 
mediate office of a stakeholder, nor to the winner’s receipt of the 
money, or other thing of value transferred to him by the loser when 
the event is determined. For all the years during which this statute 
has been in force it has not been deemed applicable to the case of 
ordinary individual betting.” 

The court then cites the case of the People v. Stedeker in the 
Court of Appeals, which court said in discussing the condition of 
the case (the Percy-Gray act) relative to gaming in this state: “There 
has always been observed a distinction between betting or gambling 
and maintaining a gambling house or a place to which people went 
to gamble. While at common law wagers on indifferent subjects were 
legal and might be enforced, a gambling house or a resort for gamblers 
was a public nuisance for which its keeper might be indicted. The 
same distinction has obtained in this state, where ordinary betting 
has never been made a crime, though in some cases subject to small 
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pecuniary mulcts, while the keeping of a gambling house, selling lot- 
tery tickets and the profession of a common gambler have been sub- 
jected to severe punishment. This opinion was written in 1903, eight 
years after the enactment of Section 351 of the Penal Code in prac- 
tically its present form, and certainly indicates that the broad appli- 
cation now sought to be given to that section had not been consid- 
ered a serious possibility. Again, as this section stood prior to the 
late amendment which defined the prohibited acts as a misdemeanor, 
any violation of its provisions was a felony. To apply it to the case 
of a single bet between individuals, a term of imprisonment was thus 
to be the fixed punishment for the winning of money at simple haz- 
ards, yet, at the same time, the obtaining of money by cheating at 
cards or other play was punishable merely as a misdemeanor and so 
by fine. Such a result is a shock to common sense, and the court must 
look for reasons for adopting a construction of the statute which 
would necessitate it. It may not be out of place to note that if this 
relator is properly charged with a crime because of a construction of 
Section 351, then every wager on a contingent event, if followed by 
the receipt of something by the winner, would place the latter within 
reach of the criminal law. The consequences of criminality would 
descend alike upon the successful participant in a raffle conducted for 
religious or charitable purposes, upon the girl whose partisanship 
for a college has been rewarded by the winning of gloves or candy 
through its athletic fulfilment, upon the messenger who, without 
knowledge, carries from loser to winner the thing won, and upon all 
who bet upon anything, except possibly, upon a certainty, where the 
bet is paid.” 


THE OKLAHOMA CONSTITUTION. 


Oklahoma, the latest state admitted to the Union, enters upon its 
new career with a constitution which all persons interested in modern 
political problems must carefully examine. To some it will be a model 
for future state constitutions; to others a warning for conventions called 
to revise the fundamental laws of the states. It cannot be ignored, 
for it is an expression of American democracy at the beginning of the 
new century. No one can now predict whether this document, which 
secures to the young state full rights in our American governmental 
family, reveals the future of that democracy or only reflects a passing 
mood. 

We must assume that this charter is satisfactory to the people by 
whom it was adopted. Framed by a convention elected specially for 
that purpose and ratified by a decisive vote, it represents the will of the 
people as fully as is possible under the imperfect machinery of our polliti- 
cal institutions. Yet the popular majority in its favor has no great sig- 
nificance. The voters, long tired of territorial limitations, demanded 
statehood without further delay. Probably any constitution submitted 
by the convention would have been as enthusiastically ratified. 

This convention consisted of one hundred and thirteen members. 
According to the list published by the Daily Oklahoman, ten were re- 
publicans and the remainder democrats. These figures are perhaps of 
no great importance. He who can, in our present political turmoil, ac- 
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curately label the members of a political body is a person of rare sa- 
gacity, but he who can explain these labels is still rarer. There is cer- 
tainly no present issue between these parties as to the proper model for 
state government. 

A constitution is ordinarily defined as the fundamental law of a 
state, and thus the document we are now considering describes itself. 
Bryce divides them into two classes—‘“Flexible” and “Rigid.” The 
English constitution is an example of the former, consisting of the body 
of fundamental law found in the statutes, decisions and even the con- 
sciousness of the people. A constitution of this kind is subject to 
amendment by the regular legislative machinery. The United States 
Constitution is an example of the latter, embodied in a document above 
and distinct from the regular statutes. It is neither adopted nor 
amended by the legtslature. Theoretically, American constitutions are 
more fundamental than statutes. Practically, their chief difference is 
the greater difficulty with which they may be changed. 

The constitution of Oklahoma is, of course, of the “Rigid” type. 
It can, however, be amended with more ease than many of our American 
constitutions, alteration being effected by popular vote, following either 
an initiative petition or the action of a single legislature. 

All our American constitutions have their Bills of Rights. Its form 
in this new constitution is not essentially different from the old, except 
that it is in many places much more detailed in its exposition of the rights 
of the people. Yet one feels the continuity of Anglo-American law 
when he reads in this document of 1907, “right and justice shall be ad- 
ministered without sale, denial, delay or prejudice,” and then turns to 
the charter which John gave to the barons in 1215 and finds, ‘‘nulli ven- 
demus, nulli negabimus, aut differemus, rectum aut justiciam ;’’? or when 
he compares the statement in this modern law that “excessive bail shall 
not be required, nor excessive fines imposed, nor cruel or unusual pun- 
ishment inflicted”’ with the declaration of the English Bill of Rights two 
hundred and eighteen years before, that “excessive bail ought not to be 
required, nor excessive fines imposed; nor cruel and unusual punishment 
inflicted.” 

Yet one must not suppose that the Oklahoma convention was 
blindly wedded to the past. Although not as old as Magna Charta, the 
unanimous verdict is a firmly-fixed principle of Anglo-Saxon jurispru- 
dence. In this new state, in civil cases and in criminal cases less than 
felonies, three-fourths of the jury may render a verdict. The right of 
the chancellor to punish for contempt is also of considerable antiquity, 
but it is here provided that one accused of violating any order or in- 
junction, except when his disobedience is in the presence of the court, is 
entitled to a jury trial. That no person should be compelled to be a wit- 
ness against himself is another basic idea of English jurisprudence. It 
has retained its place in spite of criticism and will probably not be soon 
abandoned. ‘The principle has, however, been considerably modified of 
late by the passage of “Immunity” statutes. These have been largely 
confined to cases like bribery, where discovery of the crime is difficult 
without the testimony of an accomplice. The constitution of Oklahoma 
extends the “Immunity” principle to all transactions. 
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A declaration of an excellent principle, probably implied in all laws 
relating to public office, but not always respected by the incumbents, is 
that enunciated in this document that every person holding office in the 
state shall give his personal attention to his official duties. 

Public ownership, or even a large measure of Socialism, is made 
possible by a provision that the state may engage in any occupation or 
business except agriculture. In the latter case the state can only act for 
educational or scientific purposes or for the support of public institu- 
tions. This looks like a discrimination, either for or against the farmer, 
depending on the point of view. Its reason is, however, probably in the 
practical impossibility of monopoly in agriculture. 

The legislature has general legislative power, subject, however, to 
the initiative and referendum. Under the former, five per cent. of the 
voters may propose any law, and fifteen per cent. any constitutional 
amendment. Under the latter, five per cent. may require a popular vote 
on any bill passed by the legislature. 

The executive officers are all elected by the people. This demo- 
cratic principle has gone so far as to include such technical offices as 
the State Examiner and Inspector, the Commissioner of Labor, the 
Chief Mine Inspector, the Commissioner of Charities and Corrections, 
and the Corporation Commission. The usual term of the various offices 
is four years, and the Governor, Secretary of State, State Auditor and 
State Treasurer are ineligible for immediate re-election. 

Coupled with this power in the hands of the people are numerous 
restrictions on the legislature. If the new state suffers from “over-leg- 
islation” it will be in spite of the efforts of the constitutional convention. 
Among the things tending to discourage legislative activity are the pro- 
visions whereby the pay of members of the legislature drops from six to 
two dollars a day after sixty days of the session; the requirement that 
all laws must receive a majority vote of the membership of both houses; 
the necessity that consideration of special or local laws be preceded by a 
notice published for four weeks in the locality affected; and the prohibi- 
tion of special laws in a large number of cases. 

Local self-government is amply provided for. Cities may frame 
their own charters without authority from or hindrance by the legisla- 
ture; new counties are only to be created under general laws; all munici- 
palities are subject to the initiative and referendum, and franchises can- 
not be granted except by popular vote. 

In its treatment of fundamental features of government the consti- 
tution thus follows previous models in a general way, but restricts both 
the power of the executive and the legislature. Whether the additional 
power which these restrictions necessarily confer upon the people, mak- 
ing the government strongly democratic (using that word in its original 
political sense), is bestowed because of a trust in the political wisdom of 
the people or because of a lack of faith in those who are presumably 
their servants, is difficult to determine. 

Fundamental principles of government are not all with which this 
constitution concerns itself. Following a growing tendency in American 
constitutional law, it incorporates many provisions which differ from 
ordinary statutes only in that they are part of the constitution. If some 
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of the articles were removed from the context, one would suppose at 
once that they were taken from a recent volume of session laws. 

The most striking example of this is the article entitled “Corpora- 
tions.” This is in effect a code upon this subject. It resembles the rail- 
way rate laws which have become so common during the past few years, 
but is more comprehensive, covering private as well as quasi-public cor- 
porations. Its regulation of these corporations is as detailed as any 
statute enumerating the persons who may ride on passes, providing 
that the Commission shall organize by electing a chairman and secre- 
tary, and many requirements of like nature. ; 

Among other examples of this regulation of matters ordinarily sub- 
ject to legislative regulation are the eight-hour day on public work; the 
limitations on child labor; and the fellow-servant law. 

It is difficult to see how provisions concerning the organization of 
a corporation Commission, or the enumeration of persons who may ride 
on passes are entitled to a place in a Constitution, any more than stand- 
ards for pure foods or the contents of insurance policies. It would have 
been just as appropriate to have taken the recent legislation for the reg- 
ulation of insurance companies and embodied it in the Constitution 
as to take the legislation for the regulation of railroads. 

If our definition of a constitution, “the fundamental law of a state,” 
was correct, such clauses are certainly out of place. That this is the 
proper function of a constitution is not difficult of demonstration. A 
constitution has a definite place in American jurisprudence. It furnishes 
a guide for the validity of legislative action. Courts look to it for fun- 
damental principles by which to test the constitutionality of laws. A 
constitution which departs from the treatment of fundamentals runs 
counter to a practice firmly fixed in American jurisprudence. 

As soon as we depart from this ideal for a constitution we destroy, 
except as in the method of amendment, the distinction between it and a 
statute. Matters are then placed in it, not because they furnish general 
principles for the guidance of the state government, but because they are 
thus made more difficult of change. A provision which is not funda- 
mental is inserted in order that it may not be repealed or amended by 
succeeding legislatures. 

This departure from fundamental principles may occur from two 
reasons. The members of the convention may consider the matter so 
important that action should not be left to the legislature to make or 
change. They may also consider that it is of such a character that 
influences may be brought to bear upon the legislature which will cause 
its abrogation. In either case, the assumption is that the legislature 
cannot be trusted. 

This assumption, if true, implies the failure of representative gov- 
ernment. If the legislature cannot be trusted to legislate on railroads, 
it cannot be trusted to legislate on insurance. If the methods by which 
the Corporation Commission is organized cannot be left to legislative dis- 
cretion, neither can the organization of various other commissions. If 
the lawmakers are subject to influences which forbid that they be given 
power over one subject, they are just as susceptible to similar influences 
on other subjects. 
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Nor can the members of a constitutional convention determine with 
any accuracy what subjects are of first importance. The excitement of 
the moment, the individual hobbies of influential members, guide the 
action of the convention which proceeds upon this principle. Provisions 
which would find a place in such a constitution one year may be entirely 
neglected the next. 

Another reason why statutory matters are out of place in a consti- 
tution is their need of frequent change. The fundamental principles of 
Anglo-Saxon government have developed through centuries. Almost 
seven hundred years ago they were so fixed that many of them remain 
essentially unaltered to-day. The detailed regulation of affairs under 
these general principles shifts from year to year. Adjustment is re- 
quired to meet new and changing conditions. Flexibility is demanded in 
order that the law may be in harmony with the actual state of affairs. 

This freedom of amendment is especially necessary at the present 
time and is just that kind of law which is most likely to get into a con- 
stitution. American governments are entering into new and vast fields 
of activity. They are attempting regulation in a manner and to an ex- 
tent never before tried by them. Whatever may be said of the general 
aspects of this regulation, it is undoubtedly experimertal in its details 
and will demand revision for some time. This needed revision, under 
proper constitutional limitations, is the proper province of the legislature. 

The keynote of the Oklahoma constitution is distrust in the legisla- 
ture. That body is surrounded by restrictions, its action is made diffi- 
cult, and primary legislative power is placed in the hands of the people. 
The constitution legislates directly on matters which the convention 
considered most important. There is also a less noticeable distrust in 
the executive. The governor has few appointments and the chief >ff- 
cials cannot be re-elected. Representative government is repudiated as 
far as such repudiation is possible under modern conditions. The fear 
of arbitrary power which our forefathers exhibited regarding hereditary 
monarchs seems to have been transferred by their descendants to elec- 
tive officials—John Bell Sanborn, in American Law Review. 


INHERENT RIGHTS TO SELL INTOXICANTS. 


The Court of Errors and Appeals, on June 15, affirmed an opinion 
of Mr. Justice Fort, sustaining the constitutionality of the “Bishop’s 
Law.”’ Chancellor Pitney filed the opinion. Judge Green, of Trenton, 
objected to a phrase in the opinion that “no man had an inherent 
right to sell intoxicants,” and thus discussed it: 

“My first objection to the declaration made in these words is that 
‘inherent’ is an ambiguous word, and ambiguity is ever a breeder of 
trouble. A pertinent example of the perplexities growing out of a 
misunderstanding of the force of terms is found in the late case of 
Sopher against the state. The word ‘inherent’ may mean ‘permanently 
or inseparably existing in a subject or ‘naturally pertaining to a sub- 
ject.’ In the former sense, we use the word in speaking of the in- 
herent powers of courts’ powers which the legislature did not give, and 
cannot take away, at least without destroying the very existence of 
the court affected. If this be the understood meaning of the word, I 





Sc 
Vi 


be 


c¢ 


nH Qe 0 


a © = 


ys — TD 





INHERENT RIGHTS TO SELL INTOXICANTS, 201 


would be quite willing to admit that the right to sell liquor is not so 
inseparably existing in a man that, if it be taken away, he ceases to 
be a man. 

“On the other hand, I would be unwilling to admit, some author- 
ities notwithstanding, that the right to sell liquor is not a right nat- 
urally pertaining to a citizen of this state. I believe that, in a free 
land, every citizen has a right, naturally pertaining to him, to engage 
in any trade, occupation or calling, for which his tastes, talents or 
training fits him, or to which his opportunities invite him.’ This does 
not mean that, in the exercise of such a right, any man is beyond and 
above law. The state, under the police power, may impose such lim- 
itations and restraints upon him in the exercise of these natural rights 
as are within the scope of the power, and are found to be for the gen- 
eral good. For the loss which A. may sustain in some deprivation of 
personal right for the benefit of B. and C., he finds a compensation 
in the benefit which he gains from some restraint laid upon them; and 
so, in theory and usually in fact, the good of men, collectively and 
individually, is promoted. 

“My second objection to the declarative sentence quoted is, that 
so long as the word ‘inherent’ is left ambiguous, the declaration in- 
volves possibilities of great evil. Some may think that it would not 
be a very unfortunate thing if no man was allowed to have a right to 
sell liquor. It is, however, a principle, rather than example, which 
concerns me. Few will deem the practice of medicine and surgery, 
or the making and selling of bread, to be objectionable, and yet per- 
sons in both of these occupations have been subjected to restraints 
by the exercise of the police powers. 

“Tf it be held that no man has a right, naturally pertaining to him, 
to engage in the sale of liquors, because, under the police power, limi- 
tations and restraint may be laid upon him and his business, then it 
would seem that for the same reason we may hold no man to have a 
natural right to engage in the healing art and no man to have a nat- 
ural right to supply his neighbor with that which is called the staff 
of life. From this position it will be but a step to hold that no man 
has a natural right to adopt or pursue any profession, trade or calling 
whatever, and, having taken this step, we will be logically compelled 
to admit the possibility and propriety of legislation of the most so- 
cialistic nature. 

“Socialism consciously sets before itself as the final aim the 
exaltation of organized society to the highest power and the reduc- 
tion of the individual man to zero. That which organized society 
directs him to be he must be—nothing else; that which organized 
society assigns to him he may have—nothing more. Any notion 
more destructive of individual initiative, effort and progress I cannot 
conceive. Any theory of the state which, if put in practise, will more 
certainly fetter the bodies, minds and souls of men, I cannot imagine. 

“Having good-will toward my neighbors I cannot pass over in 
silence even a chance sentence which may be pregnant of possibil- 
ities so ruinous alike to the state and to its citizens. ‘Irrestrainable’ 
rather than ‘inherent’ represents, I believe, the real thought of the 
courts, and ‘irrestrainable’ is the word that I would use.” 
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WOMEN’S SUFFRAGE IN ENGLAND. 


A popular tradition still entertained in this country is that American 
women are progressive. For some years past we have rested content 
with this comfortable fiction, but meanwhile in Finland—name full of 
new-born promise—in Germany, and in England, whose spirit and de- 
velopment we have so little understood, there have come into promi- 
nence large groups of women with a concept of freedom great enough 
to hold the attention of the continent, and with power sufficient— 
because born of that freedom—to bring them far on toward political 
admission of the justice of their demands. 

One of the English women who have suffered for their cause is 
Mrs. Cobden Sanderson, daughter of Richard Cobden, and like him 
in the spirit that fights for attainment against any and all obstacles. 
While American suffragists and anti-suffragists have been occupied 
with parlor meetings and afternoon teas, she with her co-workers 
has been speaking at street meetings of workingmen and women, 
winning the pledges of members of parliament, finally, when pledges 
proved meaningless, forcing a hearing in the House of Commons and 
going to jail for it—gladly, for her cause gained that much more. For 
the past few weeks Mrs. Sanderson has been in this country. She 
has spoken at mectings of women’s clubs, visited different suffrage 
conventions, and studied with reference to conditions in England the 
conditions of American working people. It was through the labor 
movement, with which she has worked for vears, that she came into the 
suffrage movement. It is with the working people that her deepest 
interest lies and that some of her most effective work has been done. 

In discussing the present situation, Mrs. Sanderson states what 
is perhaps not generally known, that up to 1832 women voted in 
England. This was, of course, a property vote. “When the reform 
bill was brought in in 1832,” she comments, “the Liberals decided that 
Liberals were not to be women, but only to be men. So it was 
especially put that ‘person’ was to have ‘male’ placed before it, that it 
might be clear that ‘persons’ represented only the male portion of the 
community.” Out of the general dissatisfaction attending the various 
limitations of the reform bill grew the Chartist movement. The working 
class was determined to assert its power. All sorts of outrages were 
committed. Towns were sacked and burned... There was a large 
increase in the suffrage, but the women were still left out. Later, in 
1867, when a new suffrage bill was before the House, through the efforts 
of the women suffragists and of John Stuart Mill, a petition with 4,000 
signatures, moving that the suffrage to be extended to women, was put 
before the House of Commons. In spite of the help of Mill and Disraeli, 
the women were unsuccessful. In 1882, came the third reform bill, 
having for its object the granting of the vote to the agricultural laborer. 
The woman’s cause was urged again. ‘Mr. Gladstone was much opposed 
to it, but the friends of sex equality insisted on a hearing. <A petition 
with 25,000 names was presented; it had no effect at all. 

The year before last, in the north of England, a new phase of the 
movement started. A college woman who had taken her degree in 
law and was not allowed to practice because she was a woman, a few 

factory girls, some mill girls, began to make street speeches. At 
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Christmas time they sang carols and collected money enough to keep 
on with their work. “A very little goes far with us in England, for we 
are much more accustomed to speak on street corners than in halls. 
We stand on a chair or an orange box, then we ring a dinner bell and 
just keep on until the audience comes. It doesn’t take long. Then we 
begin.” From town to town the girls went, gaining the interest of the 
people each week more and more, in reality bringing once again to a 
living issue the cause of justice to women. Finally they came up to 
London and said that they were going to convert the city. Mrs. 
Sanderson was among the converted. 

At the beginning of last year there was a great deputation to 
London. Every sort of society of organized women, working in 
every sort of cause, was represented. They went to see the prime 
minister and made speeches to him about the justice of their demands, 
but Sir Henry Campbell-Bannerman, although expressing his sympathy 
and interest, said that he could do nothing, as members of his cabinet 
chjected. Then came the time of determination. “Then,” says Mrs. 
Sanderson, “we knew that no great reform movement ever had suc- 
ceeded without a demonstration. Our cause must have its martyrs. 
We couldn’t burn down houses or sack towns; but at least we could 
suffer. We continued our street meetings, our rebellion; we are going 
to rebel, until we shall be acknowledged—citizens. We tried to win over 
—not your great ladies, who live in fine houses, and are really nearly 
stupefied by having everything they want. We tried to win the work- 
ing people.” 

On the 21st of last October, the leading women in the movement 
met to decide on a course of action. They had agreed beforehand that 
all would do whatever the majority thought best. The new Parliament 
was assembling. We felt that we must make our demands known in 
some way that we had not used before. For years we had known the life 
of the working women and the miserable wages they were earning. 
It had been found that, whereas men’s wages in England had risen 60 
per cent. in the last 20 years, women’s wages had remained stationary, 
or in some cases were even lower. We had tried charity. We must do 
something that would give them the power themselves. 

The House of Commons is really under the speaker’s orders. He 
kad given directions to the chief of police that only 20 women were 
to be admitted on that day, so the majority, the poor women from East 
London were left outside. The others entered the lobby, which is a 
passageway between the House of Lords and the House of Commons, 
and by its very atmosphere exacts deference and silence from those 
who enter it. Street meetings, in fact, are prohibited within a mile of 
the Houses. Traditions and law alike were broken that day by these 
women who dared things unheard of before in English history. As they 
had agreed, they asked an audience of the prime minister, but he refused 
to see them. Then one of the six who had entered, a young girl, stood 
up on a chair and cried out: “I demand the rights of citizenship.” 
“Then,” said Mrs. Sanderson, “the police rushed in in great force. We 
all joined hands round, and held on until she was dragged down. Mrs. 
Despard said the same words. She was dragged down in the same way. 
Then came my turn. I was dragged down and out into the street.” 
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Meanwhile, the women outside were holding a meeting and they were 
arrested, too. 

The leaders were released on bail, and obliged to appear the next 
morning before the magistrate. “The charge against us was ‘abusive 
language.’ The magistrate was an old man and very deaf and rather 
stupid. We stood there in the dock. We refused to call witnesses, 
we made no protest, we did nothing. I said that it was impossible 
for us to state our cause by any constitutional means, and that we, 
therefore, had taken the only means in our power; that I considered 
the court had no right to arrest us because we had taken no part in 
making the laws and, therefore, could not be judged by the courts. 
The magistrate said that we could be bound over to keep the peace 
for six months if we would give up ten pounds. We refused. So he 
said: ‘Two months in the second division’-—the prison reserved for 
ordinary criminals. To us women they had given this sentence 
because they thought it would frighten us. They would never have 
dared to so sentence a man for such an offense.” 

Of her prison experience Mrs. Sanderson speaks with humorous 
pity and deep indignation at the blindness and thoughtlessness of those 
who continue such a system. To her, the daughter of one of the greatest 
of English Liberals, a woman whose charm of personality, unwavering 
and high-bred courage in loyalty to her cause, win the admiration of all 
who meet her; to her, there were no relaxations of the prison discipline. 
She sought for none; she was eager to pay the full penalty. She said 
of the life there: “At the prison everything is done to punish, nothing 
to reform, nothing to improve. It is a terrible system. There were 
800 women in that prison, most of them sentenced for drunkenness or 
infanticide. John Ruskin has said some very true things, and one of 
them is this: ‘If there is a murder in any district, we should hang the 
most respectable members of the district.’ So I thought that for all 
these crimes for which these poor women are in prison, society is 
responsible. They are the victims, these poor drunken women. 

“\We were put in solitary confinement. We had small, dark, 
barred cells with tiny, narrow gratings at the top at one side. We 
couldn’t see the sun; we couldn’t see the light; we never got any 
fresh air. Only for a few hours in the day we were allowed to go 
into the courtyard. There we walked in line, round and round in 
the little courtyard, always in the same direction, until we could 
scarcely stand. 

“One day I asked the matron, ‘Mayn’t we change?’ 

““What for?’ she said. 

“ “Because it makes us giddy.’ 

“But she didn’t even answer. After a while, however, we were 
allowed to go the other way. So at least one reform is due to our 
term in prison. The bell rings at 5 o’clock every day, and then we get 
up and scrub our cells and make our tins shine. Besides that we have 
tu sew postmen’s bags. We sew at these by hand for six or eight hours 
of the day. It is very useless because they could be made in a few 
minutes by machine, and some of these poor women had to come into 
frison with no clothing but rags. But they never think of what is 
useful in prison. They think only of punishment. 
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“The only member of Parliament who came to visit us while we 
were in prison was the leader of the Labor Party. A fuss was made 
and we were put in the first division. But we wanted to be martyrs. 
We didn’t care to change. We might have worn our own clothes, 
but we didn’t. We wore the old prison clothes, which didn’t fit us, 
but which were given out as they happened to come. A long dress 
to a short person, a small dress to a stout person, without reference 
to size or shape. We refused, too, to take privileges in our food; 
we continued with the prison fare, insufficient, ill-cooked, monoton- 
ous, chosen with no regard for nourishment.” 

The prisoners had been confined for over a month. Then at a 
bye-election in the north of England, the Liberal candidate was in 
such imminent danger of defeat that he hastily telegraphed down: 
“We lose the election unless you let those women out.” That was 
the all-powerful plea, and they were set at liberty— Elizabeth B. 
Butler, in ‘‘ Charities and The Commons.”’ 


OCONSTITUTIONALITY OF LICENSE LAWS. 


The positiveness and persistence with which some enthusiastic 
prohibition speakers have denounced license laws as unconstitutional in 
addressing popular audiences has at last resulted in a serious attempt to 
establish that contention in a judicial proceeding. As noticed some months 
since, a judge of an Indiana court sustained the contention, so that an ap- 
peal was taken to the Supreme court of the state for final adjudication. 
The decision has now been handed down in the case of Sopher v. State, 
L.R.A.(N.S.), 81 N. E. 913. The opinion of the court patiently 
reviews the law of the subject from the earliest times down to the 
present, and leaves no excuse for further insistence on the uncon- 
stitutionality of such legislation. One of the fundamental propositions 
of those who attacked the !aw was that a place where intoxicating 
liquors are sold as a beverage constitutes a nuisairce at common law. 
But this proposition is entirely unsupported by the authorities. Its 
unsoundness appears clearly in the light of the history of the subject 
for hundreds of years past, during which thousands and hundreds of 
thousands of such places have been maintained without a single in- 
stance in which any one of them was ever held to constitute a nuisance 
by reason alone of the fact that intoxicating liquors were sold as a 
beverage. In every case in which such a place of business ‘has been 
a nuisance it was not because of the fact of such sales, but for other 
reasons, such as disorderly conduct. A business that has, from the 
earliest period of our common law down to the present time, been 
uniformly regarded as legal, except when and so far as it was made 
unlawful by express legislation, is manifestly and undeniably legal at 
common law. 

A further proof of the legality of such business at common law is 
the fact that laws assuming such legality began to be passed in England 
about the middle of the sixteenth century, and have continued to be 
passed in that country and in all parts of this country from that day 
until this. The Indiana court cites as the first general statute on the 
subject the act of Parliament of 1552, which, proceeding on the assump- 
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tion that such business, in the absence of statute, was legal, proceeded 
te restrict and regulate it. This was a definite and conclusive recognition 
by the British Parliament of the fact that the business was lawful at 
common law. An unbroken series of statutes and judiciary decisions in 
England and this country for more than 350 years since that time has 
overwhelmingly and irrefragably established the constitutionality of such 
legislation beyond the reach of controversy. 

A kindred contention in the Indiana case was that the license law 
was unconstitutional because the traffic was dangerous and hurtful to 
society. This assumes that, on a question of public policy of this kind, 
the court is clothed with power to override the lawmaking power. If 
anything is clear in respect to the distribution of the powers of govern- 
ment between the legislative and judicial departments, it is that questions 
of the general welfare or of the public policy, of the state, are for the 
determination of the lawmaking body. For a court to override the 
judgment of the lawmakers on such a question is sheer usurpation. This 
is clearly expressed by the Indiana court as follows: “Such a decision 
under the circumstances would be no more than the exercise of the 
mere arbitrary will of the judges composing this tribunal. It would be 
a revolution or abrogation by the judiciary of a long and well-settled 
legislative policy. If such a revolution is desired, it must be inaugurated 
or brought about, not by the courts, but by the people through their 
representatives in the general assembly.” 

The power of the people, in the adoption of a Constitution, to 
establish prohibition and deny to its legislature any power to permit the 
sale of liquors as a beverage under any condition, is clear. But for a 
100 years laws of this kind have been in force in the state and the terri- 
tory out of which it was formed. The interpretation of the present 
Constitution of the state has to be made in the light of these facts, 
and of the further fact that, in the convention of 1850-1, which adopted 
it, petitions asking for the adoption of provisions against license laws 
were submitted, discussed by different committees, and disposed of 
adversely, nothwithstanding a series of efforts to secure favorable action. 
Any contention, therefore, that, in the adoption of the Constitution,there 
was an intention to make such legislation unconstitutional, is obviously 
without support. 

Much stress has been laid by the opponents of license laws upon 
various declarations of the courts to the effect that no one has any 
inherent or inalienable right to sell intoxicating liquors. The fact that 
the cases in which these expressions were used, such as Crowley v. 
Christensen, 137 U. S. 86, 34 L. ed. 620, 11 Sup. Ct. Rep. 13, and State 
v. Gerhardt, 145 Ind. 439, 477, 33 L.R.A. 313, 44 N. E. 469, were cases 
in which the courts using these expressions at the same time actually 
decided in favor of the constitutionality of such statutes, might seem 
sufficient to show that the judges, in using such language, did not have 
any intent to declare that license laws were unconstitutional. Consider- 
ing the fact that, when holding such statutes constitutional, they would 
not in the same breath declare them unconstitutional, it is obvious 
that they were not attemptng to decide that there could not be any 
right under any circumstances, even with the permission of the law. 
The question involved in those cases was an inherent or inalienable 
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right which the legislature could not take away. The court held there 
was no such right because it was the business of the legislature to 
decide when and under what conditions such sales could be made. An 
attempt to pervert such a decision upholding the power of the legislature 
to make such laws into an authority against such power cannot be 
successful. 

Success in the attempt to establish the unconstitutionality of li- 
cense laws would, beyond any question, under the overwhelming mass 
of authorities on the subject, leave the sale of intoxicating liquors open 
to every person without restriction or regulation. Those who have made 
this attempt have doubtless proceeded on the theory that the business 
could be held unlawful at common law. But it is not too much to say 
that would be hopeless. In the language of Judge McCabe, in Haggart 
v. Stehlin, 137 Ind. 43, 22 L.R.A. 557, 35 N. E. 997, in which case he 
went to the extreme of authority to exclude a saloon from a residence 
neighborhood, this contention “is founded on a total misconception of 
the object and effect of such laws.” 

The ultimate question whether so-called license laws, which are in 
reality laws to restrict and regulate what is otherwise lawful, and not to 
license anything otherwise unlawful, shall be maintained, is one for the 
people themselves. The courts cannot, without arbitrarily usurping 
their power, defeat such legislation. Either by constitutional or legisla- 
tive enactment must the question be determined. Wisdom and enlight- 
erment are needed to deal with this question, and all the energy that 
is expended in the impossible attempt to induce the courts to repudiate 
the firmly established law of centuries can end only in disappointment. 


Every such attempt will terminate inevitably in such a decision as that 
of the Indiana Supreme court in Sopher v. State.— Case and Comment. 





EXPENSES INCUBRED BY SHDBRIFF. 


Sheriff Somers of Essex county, recently submitted to the county 
auditor at Newark, two bills aggregating $18,001.97 for expenses 
incurred by his office during the vice crusade. With the original bill 
of $5,706.24, which has been paid by the freeholders, the total cost of 
the sheriff’s vice campaign is $23,708.21. Mr. Somers said that this 
figure covered the total expense from the time the work of cleansing 
the county was begun up to the date the bills were presented. 

Both the new bills have been approved by Judge Ten Eyck and 
Prosecutor Mott, as was the original one. They will be submitted to 
the finance committee of the Board of Freeholders at the next meet- 
ing of the committee, and, as the charge is a statutory one, in view of 
the court’s and prosecutor’s approval, it is held that the freeholders 
are required to make the payment. 

The sheriff submitted the bills to Mr. Conklin after a consulta- 
tion with Mr. Mott. The prosecutor then issued a statement which 
was shown to the sheriff before it was given out. 

“T have to-day approved two bills of Sheriff Sommer,” Prosecutor 
Mott said, “for expenses incurred in the discharge of the duties of 
his office, amounting to the sum of $18,001.97. Some time ago a sim- 
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ilar bill for $5,706.24 was approved, making a grand total of these ex- 
penses the sum of $23,708.21. 

“From every point of view I consider these expenditures amply 
justified. The value of the work done by Sheriff Sommer cannot be 
measured by dollars and cents, and yet if we were to adopt that low 
and sordid standard the facts show that these expenditures have been 
a good investment for the county. The books of the county show 
that there already has been actually paid into the county treasury 
in the cases on which these expenditures were made cash from fines 
imposed, exclusive of the cocaine cases and money collected from 
forfeited recognizances, the sum of $33,572.36. 

“There is still due the county on forfeited recognizances on which 
suits have been commenced and are now proceeding to judgments and 
execution in the orderly way the sum of $5,000. As these recogniz- 
ances are all based on ample real estate security, the money due on 
them can be made on execution and will, in due time, be turned into 
the county treasury. 

“In some cases, where fines have been imposed, the court has 
allowed the defendants to pay their fines in instalments, and there is 
still due on account of these fines the sum of $4,292. This amount, in 
due time, will all be turned into the county treasury. 

“The fines imposed in the cocaine cases amount to $3,500. As 
many of these offenders were put on probation for a term of years, and 
these fines are being paid in weekly or monthly instalments, only a 
part of this sum has been paid into the county treasury, but substan- 
tially the full amount of these fines will in time be collected. If we 
assume that only fifty per cent. of these fines will be collected—and 
that is an absolutely low estimate—the county will derive from this 
source the sum of $1,750. 

“The account would thus stand: 


Money already paid into county treasury................. $33,572 36 
Money due on forfeited recognizances.................5: 5,000 00 
Money due on instalment fines............. 0.00 ee eee cues 4,292 00 
Money paid or collectible in cocaine cases................ 1,750 00 
es 9 0000 60006900h00essensesensenseesens $44,614 36 
EE Mio 6:66 044.060066000050000560008008000 23,708 21 
Money profit on the investment................0.00005 $20,906 15 


“IT emphatically repudiate, however, the idea that the value of 
the work done by the sheriff is to be measured by the dollar standard. 
One boy saved would have justified the whole expenditure, and yet 
there were scores of them. But above and beyond that the demon- 
stration of the fact that our criminal laws can be enforced if our 
peace officers will do their plain duty has been, in my opinion, of 
inestimable value to this community. The community now knows 
that the gambler and keeper of a disorderly house can be reached 
and punished just as easily as a thief or a burglar, if the police want 
to reach them, and that lesson is worth any amount of money. 
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“For these reasons I have gladly approved these bills, with a 
confident assurance that my act in so doing will meet the approval of 
every law-abiding, law-respecting citizen in this community.” 

The sheriff said subsequently that he had nothing to add to Mr. 
Mott’s statement. “What the prosecutor said covers the matter and 
] have nothing to say, except that the bills are complete.” 

As was the case with the first bill, the new ones begin with a 
statement that the expenses were incurred at the request of the pros- 
ecutor and court and then set forth the dates on which the work was 
done, the place, the amount paid individually to detectives and the 
sum paid for expenses. 

One of the new bills is for $14,343.30 and covers the expense in- 
curred by the regular men employ ed by the sheriff’s office and by 
private detectives for the vice work. The other bill is for $3,658.67 
and is for work by the Cosgrove Detective Agency. This agency re- 
ceived the full amount of the — bill of $5,706.24. 


PHOTOGRAPHS IN THE RECORD. 


The application of photography to obtain evidence for the purpose 
of suppressing vice in New York City suggests the practicability of the 
use of the art in other cases. In one instance, by means of a pocket 
camera, instantaneous views of variety and concert saloons “in full 
operation” were taken in the night-time under the electric lights of 
the streets. 

If in nisi prius trials pictures of witnesses on the stand could be 
produced in the various stages of their testimony, a history of the case 
wonld be obtained which would often be more truth-telling than record 
evidence itself. There is much in the appearance and manner of the 
witness which the court of error can never know. Photography will 
supply a good deal that is lacking. The phonograph would complete 
the rest. 

When instantaneous photography is utilized in the courts, expres- 
sions of features will be caught and retained for the future study of the 
eppeciate judge. Impressions will be obtained which may even escape 
the critical attention of the observant trial court. Questions of fact 
may then be reviewed with discrimination and without error. We look 
forward to the day when the bill of exceptions will present a living 
photograph of the trial below. Photography has already been used 
in the courts to determine the question of the identity of an individual. 
Udderzook v. The Commonwealth, 76 Pa.; Luke v. Calhoun County 
(Ala.), 14 Am. Law Reg. 395. In the former case a mutilated body was 
found, having been buried apparently for some days. The witness who 
found it had never seen the person before. It was held, that he might 
testify that the face resembled the photograph of the person alleged to 
be the one found. The question whether the witness could identify it 
was left to the jury. 

For the purpose of detecting handwriting, photography has been 
found to be an invaluable aid. In the case in Kentucky“involving the 
question of the genuineness of the handwriting of a deceased person, 
the introduction of a magnified photograph of the paper alleged to 
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have been written by him, was of itself a convincing proof of its falsity. 
We recall another case in which expert testimony as to the genuineness 
of an indorsement so conflicting that if it had been left to the jury 
without further proof, a disagreement would have doubtless been the 
result. 

In criminal cases the uses of the art are apparent. A photograph 
which would preserve the features and expressions of the accused 
at the time of his arrest and when undergoing preliminary examination, 
which in cases of homicide would present the body with all its surround- 
ings, before any change has taken place in its condition, would enable 
the court and jury to arrive at a conclusion more satisfactory than from 
the statements of the accused, the conflicting testimony of the witnesses 
and the rude plans of incompetent draghtsmen.— Virginia Law Register. 





REPORT OF THE COMMITTBE ON JUDICIABY AMENDMENT. 


To the State Bar Association of New Jersey : 


The committee on the judiciary amendment respectfully reports 
as follows: 

The proposed judiciary amendment was agreed to by concurrent 
resolution of both Houses of the Legislature at its last session. Your 
committee caused the amendment to be introduced in the Assembly. 
As it was finally adopted, it stands in the same form in which it was 
introduced in the Legislature last year except the following changes: 

1. The Board of Pardons will consist of the Governor and four 
citizens appointed by him with consent of the Senate, instead of the 
Governor, Chancellor, Chief Justice and two citizens. 

2. The Appeals Division may authorize one or more of its mem- 
bers to make interlocutory orders. A new provision. 

3. Some verbal changes in the provisions authorizing the Legisla- 
ture to confer additional jurisdiction on the law and chancery divisions, 
and authorizing the Supreme court to make rules of procedure. 

4. A new provision continuing the Judges of the Circuit court 

in office till the end of their respective terms, with the powers of 
Supreme court justices at Circuit, and with power to hold the county 
courts. 
5. The words, “saving, however, the right of trial by jury,” 
were added to the provision conferring original jurisdiction on the 
appeals division incidental to the complete determination of causes on 
review. 

6. The prohibition against judges of the county courts practic- 
ing law is limited to practice in the courts of the county where they 
hold court. 

%. A few verbal changes requested by ex-Judge VanSyckel in 
order to make the meaning of certain provisions clearer, and which 
do not in any wise effect any other change. 

All of the foregoing amendments were approved by the Governor 
and accepted on behalf of your committee and the most important 
of them were requested either by the Governor or by the present 
Chancellor. 
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Your committee distributed to the members of this association, 
to the members of the legislature, and to a number of newspapers, a 
revised print of the leaflet prepared by your committee last year 
entitled, “Reasons for supporting the judiciary amendment to the 
Constitution.” 

Governor Fort gave very strong support to the amendments, and 
it was largely due to that support that the amendment was finally 
agreed to by the Legislature. 

The committee also desire to acknowledge the support given to 
the measure by Senator Robbins in the Senate and by Mr. William 
P. Martin in the Assembly, who had charge of the resolution in their 
respective Houses. 

Separate concurrent resolutions were adopted by the Legislature 
for other Constitutional amendments upon the subjects of biennial 
elections, the separation of municipal elections from state elections, 
the election of members of assembly by districts and increasing the 
pay of members of the legislature. 

The Secretary of State, at the request of the committee and with 
the advice of the Attorney-General, agreed to print all the concurrent 
resolutions of the last session for Constitutional amendments, in the 
pamphlet laws of this year, but by some inadvertence this was not 
done. The Secretary of State has promised, however, to print them in 
next year’s laws, should they be agreed to by the next Legislature. 

The statute drafted by the commission to accompany the amend- 
ment passed the Assembly but did not pass the Senate. It was not 
thought necessary to pass this statute until next year. 

William M. Johnson, Chairman, 
Charles H. Hartshorne, Secretary, 
June 10, 1908. Committee on Judiciary Amendments. 





THE JERSEY CITY WATER CASES. 


One of the most voluminous cases printed in many years in New 
Jersey is that of Jersey City v. Jersey City Water Supply Co., in which 
Vice-Chancellor Stevens filed an exhaustive decision recently. The 
opinion is too long for us to report, but the following is an interesting 
synopsis of the whole contention and proceedings: 

The bill filed in Chancery was to compel an abatement from the con- 
tract price which Jersey City was to pay for its new water supply system, 
on account of the alleged non-fulfillment of contract in certain par- 
ticulars. 

Jersey City wins in its contention that the company failed to take 
adequate steps to protect the water from sources of pollution, and it also 
wins on the count that proper sedimentation facilities have not been 
afforded. These were the principal points at issue. The company, 
however, gets the decision on the contention that Jersey City must con- 
tinue to pay for the water it uses by the million gallons until such time 
as it takes over the plant and pays for it. 

Jersey City’s main contention was that the water supply system was 
not of such a character that it can be relied upon “constantly to furnish 
pure and wholesome water.” The Vice-Chancellor, after an exhaustive 
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review of the evidence of the principal witnesses. on the question 
“whether the contractor has complied with his contract, obligation to so 
construct the works that ‘they shall be delivered to Jersey City as a com- 
pleted operating plant, free from pollution,’ and ‘so prepared as to pre- 
vent all contamination from any source’ of the pure and wholesome 
water to be furnished,” goes on to say: 

“T think the weight of the evidence is that while much has been done 
toward securing the end in view, the works are not yet ‘so prepared as to 
prevent all contamination from any source.’ ” 

The opinion reads on: “What, then, is the position of Jersey City? 
Notwithstanding its contention on this branch of the case, it asks a 
specific performance of the contract. While its allegation is that ‘the 
defendants cannot convey and deliver to your orator a completed oper- 
ating plant free from pollution because polluted matter passes into the 
water supply from the following places . . . from the Hibernia 
mines, from Hibernia village, from the town of Dover,’ and that ‘no in- 
tercepting sewer has been built at Boonton and no sewage disposal 
works have been built at Dover,’ yet the relief that it prays for is that de- 
fendants may be decreed to convey on payment of such part of the con- 
sideration contracted for as this court may ascertain to be due. It is 
quite within the power of the court to decree performance with an abate- 
ment in the price for that part of the thing bargained for which the ven- 
dor is unable to convey, and so its prayer is not inconsistent with its 
allegations.” 

Questions raised relative to “liquidated damages” for alleged delay 
in the completion of the contract, and to the construction of the Wat- 
chung tunnel, which forms a part of the pipe line, are declared by the 
Vice-Chancellor in favor of Jersey City, while the city’s contention that 
by voting to accept the option to purchase the plant, instead of taking 
water by the million gallons for twenty-five years, it was relieved of the 
contractual obligation to pay for the water by the million gallons, is 
dissented from. The Vice-Chancellor also finds against Jersey City on 
the issues raised respecting the construction of the main dam of the res- 
ervoir, and as to the prior right of the Morris Canal and Banking Com- 
pany to the flow of the Rockaway river above Boonton. Relative to 
this latter issue the Vice-Chancellor says: 

“The city takes a position with regard to this claim which seems to 
me to be quite inconsistent with its status as party complainant praying 
for specific performance. It seeks in the same breath to have the contract 
performed and repudiated.” 

The opinion takes up one hundred and eleven typewritten pages, 
making about thirty-three thousand words, sixty-eight pages being given 
over to the question of pollution and a review of the evidence relative to 
the effectiveness of sedimentation in the Boonton reservoir to render 
harmless the sewage and other forms of pollution that find their way into 
the Rockaway river above the reservoir. : 

A rule to show cause why the suit should not be reopened was 
granted by Vice-Chancellor Stevens April 21 on an application by Mr. 
Vredenburgh. It was made returnable the next Tuesday. In a supple- 
mentary bill filed by Mr. Vredenburgh he gave asa grouna for further 
diminution of the contract price the alleged discovery by the Jersey City 
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water department that the water company’s main, where it crosses the 
Hackensack river, rests for the most part on silt, and in part, near the 
easterly bank of the river, on clay. 

The contract, it was alleged in the new bill, called for a “proper 
foundation,” and the character of the river bed necessitated a foundation 
of piling. The discovery, Mr. Vredenburgh explained to the court, was 
made as the result of a recent break in the main under the river at a 
point where the clay bottom left off and the bed of the silt began. The 
fact that the foundation for the pipe where it crossed the river was not 
as called for by the contract could not have been discovered earlier, Mr. 
Vredenburgh said, and would not have been discovered even now but 
for the break in the main. 

Another order to show cause in a collateral matter was obtained by 
Charles L. Corbin, as counsel for the New York and New Jersey Water 
Supply Company, from Chancellor Pitney, April 20. The order, which 
wes made returnable before the Chancellor Monday, was directed against 
Jersey City. In a bill filed by Mr. Corbin it was alleged that Jersey 
City is not living up to an alleged reciprocal contract, under the terms 
of which the city was to supply Bayonne, which is a customer of tiie 
company named, in the event of a break in the water company’s main, 
while the water company was to supply the Greenville section of Jersey 
City, should the city’s supply for any reason be cut off, water to be thus 
reciprocally supplied at the rate of 860 per million gallons. 

Mr. Corbin stated to the Chancellor that while the water company 
had always lived up to its agreement, and had, in fact, furnished much 
more water to Greenville than it had received under the contract, the 
Jersey City Water Department had latterly been exceedingly dilatory in 
responding to emergency calls for aid. This course, it was charged in 
Mr. Corbin’s bill, was inspired by Jersey City’s desire to obtain Bayonne 
for a customer of its own. 

The suit was started by the filing of a bill praying specific perform- 
ance, August 1, 1905. Final hearing commenced before Vice-Chan- 
cellor Stevens February 20, 1906, and closed May 29, 1907. Argument 
was heard in October last, William H. Corbin, Charles L. Corbin and 
William D. Edwards, all of Jersey City, presenting the water company’s 
side of the case, while James B. Vredenburgh and former Corporation 
Counsel George L. Record, of Jersey City, argued for that municipality. 

The contract price for the water supply system upon its completion, 
and after an opportunity had been afforded for a sufficient test, was to be 
$7,595,000. After a period of five years the price was to be $7,995,000. 
The latter price became effective during the pendency of the suit. A 
supplementary agreement extended the time for the completion of the 
plant from August 28, 1901, the original date set for completion, to De- 
cember 25, 1903, but water was not turned on until May 3, 1904, and the 
opinion states that the water company is liable in the amount of $500 a 
day for the time of the delay, as “liquidated damages” under the con- 
tract, except for five or six days, the company having been retarded by 
reason of legal proceedings taken by Jersey City in respect of the tunnel. 

The suit in Chancery just decided halted a suit begun by the water 
company in the law courts for the collection of water rental, Jersey City 
having withheld further payments after having paid the contract rate per 
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million gallons for two quarters. An injunction was granted by former 
Vice-Chancellor Bergen on terms that the city pay four per cent. on the 
contract price of $7,595,000 and $50,000 a year additional for operating 
expenses. By a subsequent order made by Vice-Chancellor Stevens 
last year the interest charge on the contract price was increased to four 
and one-half per cent. 

The printed testimony and exhibits which go to make up the record 
are contained in ten bound volumes, aggregating 4,042 pages, and the 
briefs make about 300 pages more. 





NEWARK’S GRADE CROSSING CONTRACT. 


The Court of Errors and Appeals, on June 15th, in an opinion 
written by Judge Vredenburg, affirms the Supreme Court's decision 
that the City of Newark must pay the Lackawanna Railroad Company 
the last instalment of $150,000 on the $600,000 which the municipality 
agreed to as its share of the cost of abolishing the road’s grade cross- 
ings within that city. After passing upon the constitutionality of the 
Act of 1901, under which the agreement was executed, the opinion 
takes up the question as to whether the city officials were justified in 
making such a contract. On this point Judge Vredenburg says: 

“We take judicial notice of the fact that Newark is a growing city, 
with a constantly expanding population and traffic, and that a large 
number of trains must be required to be run on the railroad tracks 
over the grade crossings there. This must constitute a constant men- 
ace to the lives of its citizens, and fully justified, in our opinion, its 
municipal authorities in taking advantage of the aid and authority of 
the statute in the execution of an enforcible contract between the city 
and the railroad companies in order to guard against such dangers. 

“Without the action of the railroads in elevating and depressing 
their tracks at these grade crossings, and the concurrent action of the 
city in vacating the right of the public in the streets and highways in- 
volved, the relief from such dangers designed by the statute could not 
have been afforded. 

“To accomplish this object and obtain this relief, the agreement 
in question became necessary. The mutuality and interdependence of 
the several undertakings of the contracting parties to each other under 
this agreement is apparent upon an examination of its very volumin- 
ous terms. The intent of the parties to the agreement to make the 
structures a permanent improvement to the city, and, as far as possible, 
ornamental to the locality where placed, is evident from the specifica- 
tions of the expensive materials required to be used and the elaborate 
work to be done. For its share of the cost of these important works 
and extensive changes, the city covenanted to pay the companies upon 
completion a total sum of money, including the amount now in con- 
troversy. We think the agreement was within the capacity of the city 
to enter into by force of the statute cited, and was not in excess of its 

corporate powers. 
_ “The payment of a recognized moral obligation assumed for serv- 
ices rendered has been held repeatedly by this Court to be within the 
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legislative power, and its discharge does not constitute a donation of 
the public funds.” 

The decision of the Court of Errors and Appeals means that the 
city will now have to pay the $150,000 due the company under the 
conditions of the track elevation contract. These conditions were that 
instalments of the total amount of $600,000 were to be paid as each 
of the three sections into which the engineers divided the work was 
completed. There was still a balance of $150,000 remaining unpaid 
at the time of the investigation by the Common Council of the con- 
tract. This represented the sum the city was to pay when the action 

xtending under the Morris Canal was completed. 

When the investigating committee concluded it had proof suf- 
ficient to take the ground that an improvident contract had been en- 
tered into by the Board of Works a resolution was passed holding up 
the payment of the Company’s claim for the $150,000, which was duly 
submitted by the Lackawanna in September, 1906. 

The $150,000 is not at present available in the City Treasury. It 
is part of an authorized issue of track elevation bonds, but the portion 
of those bonds representing this payment have not as yet been issued. 
It is expected that immediate action for the payment of the sum due 
the railroad, with interest, will be taken by the Council. The city 
officials claim to be not surprised at the ruling of the Court, which was 
anticipated. 


IMPRISONMENT FOR DEBT. 


In the case of Maroney v. La Barre, the Court of Errors and Ap- 
peals (opinion delivered by Bergen, J.), on June 16th, reaffirms the 
pei inciple that a person cannot be imprisoned for debt on a civil process. 

Maroney, being so imprisoned in Hudson County, applied to the Court 
of Common Pleas for a discharge under the provision of an Act for the 
relief of persons imprisoned on civil process. 

It was not disputed that he fully complied with the law, but his 
petition was refused upon the ground that the law invoked was sus- 
pended by the United States bankrupt act. The judgment of the 
Common Pleas was removed to the Supreme Court, which affirmed 
its decision. Justice Bergen said that the importance of the question 
presented becomes apparent when, as in the case of Maroney, the basis 
of the liability is of such character that it is not permitted to be dis- 
charged under the federal bankruptcy law. He pointed out that if 
the rule laid down in the Supreme Court is the true one, a defendant 
arrested and imprisoned on charges not dischargeable under the fed- 
eral statute can be held for life, unless such statute be repealed. He 
says: 

“Under our Act for the relief of persons imprisoned oncivil process, 
any person imprisoned who may be willing to deliver up his property 
toward the payment of his debts may apply to be released from im- 
prisonment, upon making an inventory and giving a bond to apply for 
the benefit of the Act. This is done by filing a petition setting forth 
the causes of his imprisoment, the character of his act and a list of his 
creditors, and thereupon executing a deed of assignment of all his es- 


tate to assignee. 
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“His property is not sequestered by force of law, but the proceed- 
ing derives potency irom the deed of the debtor, and his property is 
administered according to the deed under legislative safeguards and 
does not discharge the debtor absolutely from his debts, but only so far 
as regards the imprisonment of his or her person. Such an assign- 
ment of property would undoubtedly be an act of bankruptcy, but its 
distribution would be valid unless disturbed by proceedings in a bank- 
rupt court. 

“The act under consideration has for its principal object the dis- 
charge of persons imprisoned under civil process. it undoubtedly has 
some of the features of a bankrupt act, but it lacks the essential char- 
acteristics of a bankruptcy law in that it does not absolutely discharge 
the debt, but restrains its use as a basis for imprisonment, and while 
the debtor is required to assign his property toward the liquidation of 
his debts, such assignment is subject, so far as his property and estate 
is concerned, to proceedings that may be instituted under the national 
bankrupt act. The conclusion we reach is that the act is not in con- 
flict with the Federal b mesnaihiniit vy law and is not suspended thereby 


A SUIT OF THIRTY YEARS. 


On June 25 proceedings were begun before Vice-Chancellor How- 
ell by Pitney, Hardin & Skinner, as counsel for the Yantacaw Real Es- 
tate Company, to bring to a close a suit begun thirty years ago. The 
object of the suit is to have vacated a lis pendens against certain 
lands owned by the Yantacaw Company in Nutley. No move has 
been made in the action in ten years for the reason that all the parties 
to it have long been dead. 

The complainant, who was John W. Stitt, died at Toms River, 
Ocean County, May 9, 1893, in absolute poverty, it is said, notwith- 
standing he was once wealthy enough to owe the former firm of A. T. 
Stewart & Co., as alleged in some of the papers in the suit, $1,123,000. 
There are living in Cleveland and Chicago, however, certain heirs-at- 
law, and to these Vice-Chancellor Howell directed an order requiring 
them to show cause why a bill against Henry Hilton, William Libby, 
Benjamin Underhill, Cornelia Stewart and Charles F, Underhill should 
not be dismissed, and why a lis pendens against the lands before men- 
tioned, which a long time ago passed from Stitt to A. T. Stewart & 
Co., to be eventually acquired by the Yantacaw Company, should not 
be vacated. 

The original papers show that Stitt was once the owner of the 
Mohawk Mills at Little Falls, N. Y.; the Mohawk and Elboeuf Mills 
at Little Falls, and of the Yantico Mills at Franklin. The bill shows 
also that Mr. Stitt was in business with the late Benjamin Underhill, 
of Orange, under the corporate name of J. W. Stitt & Co., and another 
corporation, styled Cater, Stitt & Underhill, figured in the suits. - 
In 1870 Stitt & Underhill began to do business with A. T. Stewart & 
Co., employing that concern as commission merchants to sell the 
product of the several woolen mills in which Stitt was interested. The 
papers set up a verbal agreement with William Libby, of the Stewart. 
store, according to which A. T. Stewart & Co. were to guarantee col- 
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lections of sales for seven per cent., and make advances on goods to 
the amount of seventy per cent. of their value. The seven per cent. 
commission, the bill alleged, was one per cent. higher than the usual 
commission. 

The bill states that after the late A. T. Stewart had taken upward 
of $400,000 worth of goods under the agreement, making the advances 
as provided, Stewart urged Stitt to manufacture all the goods he 
could turn out in the years from 1870 to 1874, although the hard times 
had begun, the merchant prince representing to Stitt that times would 
soon be better and the market for woolens would then be good. 

By June, 1874, A. T. Stewart & Co.’s advances had grown to a 
very large amount, and “under duress,” as Stitt alleged in the bill, he 
signed an agreement dictated by Stewart which contained harsh terms. 
[t was further alleged by Stitt that Stewart falsely stated accounts, and 
that he allowed discounts and charged them to the Stitt mills. Up 
to June, 1875, the bill alleged, Stewart had charged in five and a hali 
years, for commissions $345,479.16, for discounts $252,872.59 and for 
interest 5210,129, making a total of $808,480.75. 

As a result of his business relations with A. T. Stewart & Co., 
Stitt, it was alleged, got nervous prostration, and Stewart thereupon 
proposed to take over the three mills as security for the Stitt debts. 
Deeds for the several properties in Essex, Bergen and Passaic Coun- 
ties and in New York State were signed by Stitt, the bill alleged, while 
Stitt was sick abed, and an agreement between Stitt and Underhill and 
A. T. Stewart & Co., dated October 5, 1875, set forth an indebtedness 
to the latter aggregating $1,123,000, which indebtedness was in part 
secured by mortgages on the mill properties and in part by goods 


oat 


assigned. 

A. T. Stewart died in 1876, leaving all his property by will to his 
widow, Cornelia Stewart, and naming Henry Hilton and William 
Libby as executors. In 1878 Stitt filed a bill to have the agreement 
executed by him when he was ill, as he alleged, set aside on the 
ground of fraud, Stitt claiming that the deeds were to have been 
considered as mortgages. He further contended that before he couid 
be turned out of possession he was entitled to an accounting, and that 
such accounting would show that A. T. Stewart & Co. were his 
debtors. 

The suit ran the gamut of the various courts, and in August, 1879, 
the Court of Errors affirmed an order dissolving an injunction secured 
by Stitt to restrain ejectment proceedings brought against him by 
Hilton and others. This decision left Stitt without claim to the prop- 
erties. 
When Stitt died he left all his possessions, of which his lawsuit 
constituted the major part, to Margaret Stitt, his widow, who died last 
year, leaving as next of kin, Lucien D. Conan, of Cleveland, a son by a 
former husband, and Richard Bacon, a grandson, who lives in Chi- 


cago. It is against this son and grandson that the rule to show cause 


is directed. 
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McCARTER v. DUNGAN. 


(N. J. Chancery Court, Feb. 14, 1908.) 
State Militia Act— Regulation of Use of Armory. 


The bill is filed by the Attorney-General, in behalf of the state, 
upon the relation of Barker G. Hamill and others, to restrain the offi- 
cers of the Second Regiment of National Guard, now in the imme- 
diate charge of the State Armory at Trenton, from using the Armory 
Building for roller skating and dancing. The cause has been heard, at 
the return of an order to show cause, on the bill and affidavits filed by 
the respective parties. 


Mr. John H. Backes for complainant. 
Mr. P. A. V. van Doren and Mr. B. B. Hutchinson for defendants. 


LEAMING, V. C.: Section 114 of the State Militia Act of 1906 
(P. L. 1906, p. 482), contains the following provision: “The State 
Military Board shall be the Armory Board with full charge of Armor- 
ies, and shall issue from time to time regulations for the control and 
use thereof.” It will thus be seen that the Legislature has delegated 
to the State Military Board, acting as an Armory Board, the power 
and duty to regulate and control the use of the Armory buildings of 
the state. This court will not assume the exercise the duties thus con- 
ferred upon a state board unless the necessity for such course is clearly 
apparent. 

It may be assumed that the distinctive purposes for which our 
armories are primarily intended are military purposes; but the term 
“military purpose,” thus used, must be undertood to comprehend all 
such uses as may be said to be incidental to the general purpose to 
conserve the military needs of the regimental organization. Military 
balls and other entertainments which are frequently given at armories 
cannot be said to be for military purposes except in the sense that 
they contribute to the interest and good feeling of the members of 
the military organization. In that sense they are clearly consistent 
with the general purpose for which the armory buildings are intended. 
On the other hand it seems equally apparent that an armory could not 
be properly devoted to a purely commercial use in disregard of mili- 
tary needs. In this view the issue now presented is essentially one of 
fact. 

On the part of the complainant, it is asserted that on the after- 
noons and evenings of Wednesdays and Saturdays the assembly or 
drill-hall of the armory at Trenton is thrown open to the public for 
the purpose of roller skating and dancing, and that an admission fee 
is charged for its use. The bill charges that this is done by the 
regimental officers now in the immediate charge of the armory building 
for the purpose of pecuniary gain and profit of the regiment and with 
a view to injure relators who are interested in skating-rinks in the 
same city. It is also alleged that roller skating will injure the floor 
of the assembly hall. 

On the part of defendant affidavits are filed by the attorney gen- 
eral of the state, and several regimental officers. By these affidavits 
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it is asserted that dancing and skating have been introduced at the 
armory at the times stated in the bill for the primary purpose of af- 
fording amusement and diversion for the members of the National 
Guard and their friends, and in no sense for profit or with any design 
or purpose to injure others; that the admission fee is charged for the 
purpose of defraying the extra expenses of light, heat and music, and 
not for the purpose of carrying on a business, and any surplus arising 
from receipts in excess of expenses is paid to the treasurer of the 
regiment. The affidavits state with positiveness, that in order to 
maintain a proper esprit du corps amusements must be furnished to 
the members of the Guard and that the use of the armory now com- 
plained of has for its primary object that purpose, and that the ad- 
mission fee is charged because no appropriation exists from which 
the expenses could be otherwise defrayed. It is also stated that the 
skating and dancing are arranged for at hours when the use of the 
armory is not needed for other purposes. 

The affidavit of the adjutant general, who is a member and 
recording officer of the state military board and armory board, dis- 
closed that on February 5, 1907, a formal action was taken by the 
board touching on the use of the armory building at Camden for 
skating and dancing and that the use was approved by the following 
resolutions: “That such use of the armory is not improper being 
held under the auspices and authority of the regiment and approved 
by the custodian of the armory, and for the financial support of the 
regiment.” It is also stated by one of the regimental officers that the 
floor of the Camden armory is similar to the floor of the armory in 
Trenton and that the use of the floor of the Camden armory for 
roller skating for two successive winters has not injured it. 

In view of these statements upon the part of the defense it is ap- 
parent that this court cannot at this time properly grant a preliminary 
injunction. [From the present record it must be accepted as a fact 
that the regimental officers now entrusted with the immediate control 
and use of the armory building have in good faith inaugurated these 
amusements believing them to operate to increase the interest of 
the members of the Guard and strengthen the organization, and that 
the military board which the legislature has entrusted with the 
general powers and duties of regulating and controlling the use of 
the armories deems the present use of the Trenton armory conducive 
to the military needs of the regiment. It is, therefore, manifestly 
impossible for this court to at this time assume that the uses now 
complained of are inconsistent with the general purposes for which 
the armory was intended. The prayer for a preliminary injunction 
must be denied. 

A motion was made by defendants to dismiss the bill. I think 
that the bill, in its fact, is sufficient. It in effect charges that the 
armory building is being applied by the regimental officers to uses 
which are in no sense military uses; that these armory officers are 
conducting a private business in the armory for commercial purposes 
and with intent to injure the business of relators, and that the bus- 
iness is destructive of the corpus of the armory. Assuming these 
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charges to be true, I think relief can be had through the bill as filed, 
and that the persons in immediate charge of the armory are the only 
necessary parties defendants. Even though a building belonging in 
whole or in part to the state is being devoted to a proper use, |] 
apprehend that the state is entitled to prevent such use being ex- 
ercised in a manner unnecessarily destructive of the property. The 
motion to dismiss will be denied. 





MOORE-JONAS GLASS CO. v. WEST JERSEY & SEASHORE BR. R. CO. 


(N. J. Court of Errors and Appeals, June 16, 1908). 


Mr. Walter H. Bacon, for defendant in error, moved to strike 
out a number of assignments of error on the ground that after verdict 
a rule to show cause why new trial should not be granted had been 
made and discharged, and that the reservation in such rule of each 
and all of the exceptions sealed at the trial, generally, without further 
specification of such exceptions, did not take the case out of Section 
214 of the Practice Act providing that the granting of a rule to show 
cause should be a waiver of the bill of exceptions “except on points 
expressly reserved in said rule.” 

The Court, without calling on the other side, denied the motion. 





Ignorance of the intoxicating character of a beverage sold is held, 
in Haynes vy. State (Tenn.) 105 S. W. 251, 13 L.R.A. (N.S.) 559, to be 
no defense to a prosecution for selling intoxicating liquors without a 
license. 





The loss of prospective customers who might have come to and 
stopped at a shop but for the obstruction of the highway is held, in 
Liermann v. Milwaukee (Wis.) 113 N. W. 65, 13 L.R.A. (N. S.) 253, to 
give to the proprietor no right to recover damages for such obstruction. 





That a witness may be permitted to identify an accused person 
solely from having heard his voice is declared, in harmony with the 
other authorities on the question, in Mack vy. State (Fla.) 44 So. 708, 
13 L.R.A. (N.S.), 373. 


MISCELLANY. 





STATE BAR ASSOCIATION. sey lawyers, led by John J. Cran- 


dall, but this was overcome by a 
large majority. The measure that 
was approved contemplates 
changes in the scope and power 
of several judges, and changes the 


At the annual meeting of the 
State Bar Association on June 13, 
an address commemorative of the 
late Cortlandt Parker, of Newark, 


was delivered by former Chancel- Board of Pardons to a controlling 
lor William J. Magie. number of laymen instead of leav- 
When the proposed judiciary ing the work to judges who may 
amendments came up for consid- have sentenced the prisoners. 
eration there was some opposition The bill was passed by both 
manifested by several South Jer- branches of the state legislature 
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MISCKLLANY. 


last year, but must again go 
tnrough the lawmaking mill and 
be submitted to a vote of the peo- 
ple. Lawyers at the meeting say 
that the opposition to the changes 
will not affect the measure, which 
has the support of Governor Fort 
and most of the big up-state law- 
yers. 

" Revision and compilation of the 
ethical code to be used by lawyers 
of the state will be undertaken by 
a special committee appointed 
yesterday at request of county or- 
ganizations. 

At the banquet the speakers 
were: President William P. Voor- 
hees, Dean Kirchwey, Dr. Britton 
D. Evans, County Judge E. A. 
Higbee and Colonel Charles W. 
Fuller. Among the guests of hon- 
or were Supreme Court justices 
Garrison, Swayze, Bergen, Par- 
ker, Minturn, Trenchard and Reed 
and Vice-Chancellors Walker, 
Leaming and Howell. 

l‘ollowing are the officers elect- 
ed: President, Clarence L. Cole, 
of Atlantic City; Vice-Presidents, 
Samuel Kalisch, of Newark; Craig 
A. Marsh, of Plainfield; Howard 
Carrow, of Camden; Treasurer, 
Lewis Starr, of Woodbury (re- 
elected); Secretary, William J. 
Kraft, of Camden (re-elected) ; 
Directors, George G. Tennant, of 
Jersey City; Halsey M. Barrett, 
of Newark; John B. Vreeland, of 
Morristown; Walter H. Bacon, of 
Bridgeton; Judge Charles Van 
Dyke Joline, of Camden; George 
S. Silzer, of New Brunswick; Wil- 
liam J. Lewis, of Paterson; Judge 
John G. Horner, of Mt. Holly; 
Frank S. Katzenbach, Jr., of 
Trenton. 


THE AMERICAN BAR ASSOCIA- 
TION. 


The thirty-first annual meeting 
of the American Bar Association 
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will be heid at Seattle, W ashing- 
ton, on ‘Tuesday, Wednesday, 
Thursday and Friday, August 25, 
26, 27 and 28. The sessions of the 
association will be at 10 o’clock 
A. MM. and 8 o'clock P. M. on 
Tuesday, Wednesday and Thurs- 
day, and at 10 o'clock A. M. on 
Friday. 

The sessions of the section of 
Legal Education will be on Wed- 
nesday and Thursday afternoons, 
August 26 and 27, at 3 o'clock. 

The sessions of the section of 
patent, trade-mark and copyright 
law will be on Tuesday and Wed- 
nesday, August 25 and 26, at 3 
o'clock P. M. 

On Monday, August 24, at 3 
o'clock P. M., there will be a 
ineeting of the comparative law 
bureau. 

On Tuesday, August 25, at 3 
o'clock P. M., and on such other 
dates as may be determined upon 
at Seattle, there will be meetings 
of the Association of American 
Law Schools. 

The eighteenth conference of 
commissioners on uniform state 
laws will begin its sessions on 
Friday, August 21, at 10 o'clock 
A. M., being Friday of the week 
previous to the meeting of the 
American Bar Association. 

The place of holding the vari- 
ous meetings will be announced 
at Seattle. The annual reception 
and dinner will be held at the 
New Washington Hotel. 





COURT WORK TO BE EXPEDITED. 


Chancellor Mahlon Pitney, 
President Judge of the Court of 
Errors and Appeals, is determined 
that the court shall dispose of all 
back work as speedily as possible. 
The court has been behind for a 
number of years, and, notwith- 
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standing the efforts which have 
been made to expedite its busi- 
ness, it has not yet succeeded in 
catching up. It is believed, how- 
ever, that by next fall it will be 
practically over with its work. 
The most serious setback was 
when the constitutional amend- 
ments were pending. This re- 
sulted in putting the court back 
to an extent from which it has 
never recovered. 

At the opening of the June term 
on June 16 the Chancellor an- 
nounced that the court would sit 
for four weeks, and would hear 
all cases which might be reached 
within that time. For several 
terms past it has been the custom 
to call only about one-half the 
calendar, leaving all remaining 
cases to go over to the succeed- 
ing term, where they received a 
place of advantage on the calen- 
dar. The result has been about 
70 cases have been habitually car- 
ried over from term to term. 

There are 158 cases on the pres- 
ent calendar, all of which were 
called on opening day for such re- 
sponses as might be made by the 
lawyers. The number marked 
ready for argument was unusu- 
ally large, notwithstanding the 
fact that the calling of the full cal- 
endar was a surprise to the Bar 
generally and resulted in many 
lawyers who had relied on the po- 
sition of their cases on the list be- 
ing caught unawares. 





JUDGMENT WAS CONFIRMED. 


A certain old-time justice of the 
peace, wishing to bring suit 
against a citizen, consulted the 
statutes and found that suits of 
such a character might be brought 
before any justice of the peace. 

“Well, then,” thought he, “I'll 
just try the case myself.” 


Straightway he made out a writ 
against his adversary and signed 
it. 

On the day set for the trial the 
defendant appeared with counsel. 
Koth gentlemen not unnaturally 
objected to the constitution of the 
court. 

“Why,” demanded the justice, 
“do you deny that I am a justice 
of the peace?” 

The lawyer would not contest 
this point, but argued that such a 
construction of the law was 
against all sense and reason. 

A vigorous altercation ensued, 
and then the judge remarked that 
not for the world would he have 
two gentlemen suppose him gov- 
erned by any personal considera- 
tions. “I will therefore,” he add- 
ed gracefully, “render judgment 
against myself and then appeal to 
the Supreme court.” 

“But the mischief of it was,” 
said the justice, relating the story 
afterward, “that when my judg- 
ment got to the Supreme court it 
was unanimously reaffirmed.” 





TEMPERS THE WIND. 


A New Jersey justice is reported 
to have reduced the amount of 
fines in his court for the present 
on account of the hard times. 
With this concession, business in 
his court may pick up some. It 
is said, on the authority of Laur- 
ence Sterne that God tempers the 
wind to the shorn lamb. In New 
Jersey it seems to be tempered to 
the black sheep.— Case and Com- 
ment. 


ADMISSIONS TO N. J. BAR. 





The following were admitted 
as attorneys anu counselors at ‘re 
June term of court: 

ATTORNEYS. 

Joseph B. Perskie, Allen B. En- 

dicott, Jr., Atlantic City ; Floyd H. 








MISCELLANY. 


Bradley, Wellington B. Butler, 
George H. Kinney, Oscar B. Red- 
row, J. Dayton Voorhees, Chas. 
DeF. Besore, J. Edward Fagen, 
John M. Tobin, Camden; Anthony 
Botti, James P. Dolan, Charles J. 
Gormley, Benjamin Heyman, John 
H. Patterson, Thomas F. Tu- 
multy, Jersey City; Charles B. 
Bradley, Fred W. DeCamp, Hu- 
bert J. Rowe, Newark; E. Max 
Applegate, Bridgeton; G. Harold 
Blake, Harrison; Henry F. Demp- 
sey, Morristown; William N. 
Cooper, Howard Eastwood, Bur- 
lington; Samuel P. Hagerman, 
Blackwood; David S. Bingham, 
East Orange; James P. Mylod, 
Glen Ridge; John J. Walsh, Ho- 
boken; Charles B. Clancy, Irving- 
ton; Arthur V. Schenck, New 
Brunswick; Leonce L. _ Picot, 
South Orange. 


COUNSELORS. 
James H. Hayes, Jr., Eugene G. 
Schwinghammer, Atlantic City; 
James W. Gillespie, Arlington; 


Edwin H. Foster, Bergenfield; 
Powell K. Martin, Camden; Ray- 
mond T. Parrot, James F. Brown, 
Elizabeth; Edward G. Forman, 
Freehold; Henry J. Gaede, Ho- 
boken; Randolph C. Barrett, An- 
thony RR. Finelli, Newark; 
Thomas H. Brown, Clinton E. 
Fisk, Jersey City; William V. 
Rosenkrans, Paterson; Jesse Col- 
yer, Perth Amboy; Walter he 
Hetfield, Plainfield; Charles P. 


Brewer, Vineland. 





OBITUARY. 


EX-JUDGE JOHN D. BARTINE. 

Ex-Judge John D. Bartine died 
at his home on West End Avenue, 
Somerville, N. J., on July 2. He 
had been in failing health for more 
than a year with Bright’s disease, 
which finally took the form of 
gangrene of the foot. 
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Former Judge Bartine was born 
in Somerset county, Oct. 16, 1836. 
He attended country school, stud- 
died law in the office of John F. 
Hegeman, and took a course in 
Princeton. Soon after his admis- 
sion to the Bar he removed to 
Somerville about 1865. He came 
into national prominence a few 
years ago as one of the executors 
of the estate of Millionaire Wil- 
liam Rice. He assisted in the pros- 
ecution of Albert Patrick for the 
murder of Rice. 

He was connected with many 
difficult legal cases, including the 
Van Arsdale murder case, the Van 
Derveer will case, the Ten Eyck 
and Runk water right cases and 
the celebrated Corn case. 

He had been a member of the 
Somerville Board of Commission- 
ers and Board of Education, and 
had taken an active part in public 
affairs. He was for many years a 
leading Democratic politician of 
the county, and was at one time a 
candidate for Congress. 

In 1868 Princeton College con- 
ferred upon him the title of master 
of arts. In 1885 he was appointed 
a judge for Somerset county, and 
was reappointed in 1890 and 1895. 

His widow and two children, 
Edward V. Bartine and Mrs. 
Thomas Dyer, survive him. 


BOOK NOTICE, 


THE TRUE CONSTITUTION: 
Suggestions Towards Its Inter- 
pretation. By Joseph Culbert- 
son Clayton, of the New York 
Bar. Appendix and Notes. New 
Haven, Conn.: Associate Pub- 


lishers of American Records. 
1908. 


We have received the advance 
sheets of a book in which Mr. 
Clayton has collected the articles 
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and addresses prepared by him 
during the past twelve years on 
the idea of national expressions 
in the constitution of the United 
States. The purpose has been to 
arouse a “discussion which may 
lead to the construction and inter- 
pretation of the national constitu- 
tion so that it and the laws made 
under its powers may be fully ade- 
quate to all the exigencies of the 
nation in respect to national and 
international affairs.” 

These advance sheets contain 
two of these papers, one entitled 
“The Creed of Nationalism,” and 
the other “The True Constitution, 
Suggestions Towards its Interpre- 
tation.” 

The first contains eleven articles 
of belief and a brief mention of the 
stages of the growth of the spirit 
of nationality from its conception 
in the middle of the Seventeenth 
century to its embodiment in the 
Constitution of 1787 and of its in- 
creasing power in the succeeding 
years down to our own time. The 
essential idea is that a national 
government was created by the 
people of the colonies and that the 
government was to act directly 
upon individuals rather than upon 
the state. He refers to the declar- 
ation of James Wilson a_ few 
weeks after the Declaration of In- 
dependence and to the notable 
pamphlet of Peletiah Webster in 
1781. He also shows how the idea 
was expressed in the Constitution 
itself, and especially in the “gen- 
eral welfare” clauses, and in the 
acts of statesmen and the judg- 
ment of the courts in dealing with 
new territory acquired by the 
United States. 

The second paper, addressed 
principally to lawyers, elaborates 
this idea, and insists that “the 
basic error in respect to the Con- 


stitution consists in holding that 
all governmental powers of the 
United States come from and rest 
upon the written Constitution of 
1787; that no national and inter- 
national powers. of that entity ex- 
isted before that instrument was 
ratified ; that there are no inherent 
powers in the national govern- 
ment, and that there is no unwrit- 
ten Constitution of the United 
States.” These errors Mr. Clay- 
ton says, are of wide acceptance, 
and have much support in past 
decisions in various courts and in 
debates and text books, and it is in 
opposition to these that the pres- 
ent articles are written. 

The subject is one of great 
practical information at this time. 
There is no question but that the 
people of the United States have 
now acquired a stronger sense 
than ever before of the inherent 
nationality of their government 
and of the need of the exercise of 
national powers when the powers 
of the states are inadequate, and 
it is of the greatest importance 
that they should fully understand 
to what extent these powers do 
exist in the Constitution as it is. 
To this understanding an histor- 
ical study of the Constitution is 
essential. 

Mr. Clayton’s articles will stim- 
ulate the study by their enthusi- 
astic and vigorous advocacy of the 
principle that the national idea 
was embodied in the making of 
‘the Constitution as well as in the 
language of the instrument itself. 
An examination of the argument 
must be reserved until the book 
has been published. Some ac- 
count of the views of James Wil- 
son referred to by Mr. Clayton 
may be found in an article on 
James Wilson in the Law Journal 
for June and July, 1907. 
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